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1. PURPOSE and INTENT

The Ministry of Transportation is committed to open; and competitive bidding by qualified
Contractors-and-Service Providers.. The ministry uses its Qualification-
Systemqualification system to ensure that any Contractor-er-Service-Provider, wishing to
bid on an-engineering;a construction or maintenance contract, has the financial
resources and adequate technical and managerial skills to satisfactorily perform the work
within the specified time.

The Contractor infraction process is an essential component of the ministry's pre--
qualification process and Qualification System. The purpose of an Infraction Report is to
identify non-compliant performance or behaviour and implement actions to improve
performance, cause positive change and/or ensure compliance with the Qualification
System.

The purpose of these procedures is to provide an administrative routine for handling the
Infraction Report. TheThese procedures apply to construction and maintenance work,
and define the roles of the Contractor, the Engineering-Service Providers(Engineering-
GConsultants;-Contract Administration-ConsultantsAdministrator, and Laberateries)and-
the MMinistry of Transportation (“MTO”, “ministry”). The intent is to ensure that Infraction
Reports are issued in circumstances that are appropriate; and are processed in a timely
manner while respecting the rights and obligations of all parties. These procedures
supersede those contained in previous editions of this document.

The general-approachintent of the infraction process is to provide the Contractor with a
series of progressive notifications, and the opportunity to correct a deficiency or non--
compliance, before an Infraction Report is issued unless the situation warrantsis_
sufficiently serious to warrant the immediate issuance of an Infraction Report without
prior verbal or written notification, or warning.

In keeping with the progressive warning approach, if a performance or behaviour issue
continues after one or more verbal warnings or notices have been given, the issue will
be communicated to the Contractor’s senior site representative using an Instruction
Notice. If the Instruction Notice is issued as part of progressivelya progressive warning
to the Contractor/Service-Provider, it should include the following information:

(a) Description of the subject activity, nature of the incident or issue, and the concern.

Date and location of the incident or issue.

Contract requirements, provisions, or terms with which the Contractor is not

complying.

(d) Specified time frame in which corrective action is or was expected.

(e) State that the incident or issue could lead to further administrative action such as
a Warning of Infraction Report or an Infraction Report with or without further
verbal or written communication.

(f)  Other information that is relevant to the incident or issue such as photographs.

Situations may arise that are sufficiently serious and warrant the immediate
issuance of a Warning of Infraction Report or an Infraction Report without
any prior verbal or written warpingwarnings or netificationnotifications.
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Examples of serious incidents or issues include: action or inaction that
causes severe and imminent risk to the-workers, public safety or the natural
environment;, negative consequences or
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_impacts resulting from the Contractor’s failure to exercise due diligence and properly
control activities related to the work:, breaches of the centractContract where the
ministrymMinistry could be held liable for third party damages due to financial, safety or
environmental impacts;, offering inducements to contract administration staff or ministry
representatives;, unaddressed defects in the quality of the work;, failure to meet the
warranty requirements of the contract:, breaches to the rules governing tendering:, or
other serious situations.

Application of the infraction process and decisions are to be guided by the following
principles:

i Applied in circumstances that are appropriate and in a manner that respects the
rights and obligations of all parties.

i.  Support a fair, equitable and transparent environment for tendering and
dellvery of highway construction and maintenance services-and-Engineering-

iii.  Support a strong working relationship between all parties, based on mutual
respect, the principles of fairness, equity, transparency, and accountability.

iv. The infraction process is distinct and separate from the ministry’s dispute
resolution process for contract claims. The infraction process shall not to-
be used as a means to negotiate matters in dispute under the
contractContract, and decisions on infractionreperisinfraction Reports are
not subject to decisions under the dispute resolution process.

v.  Promote the consistent application of the infraction process by Contract
Administrators, ministry representatives, and across the province.

2. CONTRACTOR’S-WARNING OF INFRACTION AND INFRACTION REPORT
2.1. Warning of Infraction Reports

If performance improvement, positive change or compliance with the Qualification-
Systemqualification system is not achieved through progressive communication and
notification, then the Contractor is issued a written Warning of Infraction Report (Form
PH-CC-833) which is a formal document and process. A-copy-efthe-The form is shown-
in-Appendix-k—The-available on the MTO Technical Publications website (TechPubs).
The Contractor’'s Warning of Infraction Report and all accompanying documents shall be
delivered*delivered?! to the Gontractor's-seniorsiteContractor by Contract Management
System (CMS). When CMS is not available, the documents can be issued by email to
the Contactor’s representative with a copy sent to the Contractor’s corporate office and
a copy sent to the Secretary, Qualification Committee (“Secretary~).”) at
qualificationcommittee@ontario.ca. This Warning serves to put the Contractor on notice
that, should the problem(s) continue, an Infraction Report will be issued. A Warning of

! Delivery will be achieved through the Contract Management System (CMS)
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Infraction Report cannot be withdrawn once it is issued.

The Contractor may; and is encouraged to; request a formal meeting to
discuss the Warning of Infraction Report and the actions the Contractor
will take or has taken to address the performance or behaviour concern.
If the meeting is requested by the

Contractor then in addltlon to the mm+s#y—smM|n|stry on -site representatlve the
ministrymMinistry will arrange for the-Regional-Heada manager representative (e.g.,
Area Manager, Construction; Maintenance Superintendent; Technical Services
Supervisor) to attend the meeting. The meeting will be scheduled promptly (no more
than ten{10)-business-days Business Days from the day meeting is requested), se-as-to
ensure a timely discussion efon the matter of concern. If the situation giving rise to the
Warning of Infraction Report is not corrected or adequately addressed, an Infraction
Report may be issued regardless of whether a formal meeting has been held or not.

A Warning of Infraction Report that is not followed by an Infraction Report is not
considered by the Qualification Committee (“Committee”) for the purpose of impacting-

the-Contractor's-financialratingtaking any administrative action.

2.2. Infraction Reports

Infraction Reports are issued only to the Contractor listed on the Tender Registration
Form for the contract. If a Consortium or Joint Venture was awarded the
contractContract, all members of the Consortium or Joint Venture will be subject to the
Infraction Report and any subsequent decisions or actions by the ministrymMinistry.

The circumstances that can lead to the issuing of an Infraction Report vary widely with
respect to both the nature of the incident and its seriousnessseverity. However, an
Infraction Report will normally only be issued for a serious incident (or multiple
occurrences of similar incidents) and are used to record breaches of the
eontractContract, including:

I. Failure to abide by the tendering requirements:

ii.  Tender declarations that are incomplete, inaccurate, or are not adhered to;

iii.  Offering, giving, or receiving inducements:

iv.  Failure to meet the warranty requirements of the eentract: Contract

v.  WilaWillFalWilful disregard of written instruction to correct/adjust work or work
practices which are specified under the centractContract or other
governing/regulating authority:

vi. Unaddressed defects in the quality of work:

vii.  Failure to adhere to the General Conditions of Contract in whole or in part;

viii. Severe centractContract breaches, including eentractContract default;

ix. Failure to adhere to the specifications, special provisions, or any contract-
specific clause or contract requirement:

x.  Failure to complete the eentractContract in a timely manner, including exhausting
Working Days or failure to achieve an Interim or the Final Completion Date
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xi.  Failure to follow directionwork directive given by the Contract Administrator or
ministrzmMinistry

xii. Other circumstances which may lead to a deteriorated working relationship.

xH#—~Action or inaction that causes a serious, reportable event to any corresponding
ministry (i.e., labour, health, environmental etc.), federal agency (i.e., fisheries,
etc.), Conservation Authorities, or other governing/regulating authorities (attach a
copy of the incident report from the governing/regulatory authority, if

lelcable) ether—Mrmstnesy—ésue#as—ef—l;abeu#Enw;enmeni—Na%&raL

Xiii.

xiv. Fraud, Collusion, Conflict of Interest, Deceit or Falsifying Documents

xv. Safety — Worker Safety or Public Safety

xvi. Conduct that conflicts with the professional role of the Agent or Representative of
the mMinistry of Transportation

An Infraction Report should not be issued for Minor Deviations ernumerous-Minor-
Deviations-from the centractContract as they are more appropriately recorded in the
Contractor Performance Report.

3. PROCEDURES FOR COMPLETING, ISSUING, AND RESPONDING TO AN
INFRACTION REPORT

3.1. Completing the Infraction Report

The decision to issue an Infraction Report is made within the Regienrespective MTO-
Offieeministry’s issuing office, and will normally involve the Contract Administrator,
Contract Services Administrator, Area Manager;- Construction, Regional-Head;-
Construction;Maintenance Superintendent, Technical Services Supervisor, Heads and

Regional/Office Manager.

If an Infraction Report is required, it should be issued in a timely fashion, and preferably
within fifteen{16)-business-days15 Business Days of the incident. Some situations or

breaches may warrant additional time to prepare the Infraction Report or determine

supportlng information. If—theuRegre%anneLpresen%ﬂmnimenen—RepemﬁmhMé

The-Centracter's Infraction Report is to be completed in accordance with the instructions
contained on theOwner standard form-A-copy-of-theform-is-shown-in-AppendixH. PH-
CC-832, available on TechPubs. All supporting information must be attached. It is
particularly important to state how the centractContract was violated, and the actions
taken by the ministrymMinistry and the Contractor. Where possible, any cost impacts —
actual or at risk — should be provided. The inclusion of photographs is encouraged.

Note that for safety, environmental or fiduciary-violations of legislation, the impact
statement may be descriptive. All information must be factual. If issued prior to the
Infraction Report, the communication or notification used to progressively warn the
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Contractor must be attached to the Infraction Report. The form is signed by the person
completing the form (usually the Contract Administrator) and countersigned by the

Regional/Office Manager.

An Infraction Report is not to be used as an instrument of negotiation. An Infraction
Report cannot be withdrawn once it has been signed by the Regional/Office Manager.

3.2. Issuing the Infraction Report

The Infraction Report, and a copy of all supporting information, must be given to the
Contractor's senior site representative? in a mandatory, formal meeting.

The ministry'smMinistry's representative must explain the reasons for issuing the
Infraction Report and advise the Contractor that their optional response to the Infraction
Report must be received by the Secretary (qualificationcommittee@ontario.ca) within
fifteen{15)-business-days Business Days of the receipt of the Infraction Report, with a
copy provided to the applicable RegionMTO-lead OfficeMTO issuing office. A copy of
the Infraction Report, supporting documentation, and minutes of the meeting with the
Contractor are to be provided to the Contractor and Secretary.

The only exception to holding a mandatory, formal meeting is when the Contractor is not
on site because of seasonal shutdown or contract completion—ta-this-case-the or is not
equipped to attend a virtual meeting. In this case, the completed form and supporting
documentation must be issued in CMS or sent by email at
qualificationcommittee@ontario.ca. Proof of delivery is required in all cases. The
Contractor may request a formal in-person meeting with the mMinistry’s respective office
representative during seasonal shutdown or contract completion provided the infraction
process is not unreasonably delayed.

In the event that a formal mandatory meeting was not held as described above, after the
Infraction Report has been received by the Contractor, the ministry'smMinistry's
representative must initiate a telephone call to:

i)  Verify and confirm the Contractor received the infractionrepertInfraction Report,

i) define the start of the fiffteen{15)business-day Business Day period for
the Contractor’s response as the date of the telephone call,

iii) answer any questions from the Contractor with respect to the Infraction Report.
Minutes of the call must be written, and a copy must be provided to the
Contractor and the Secretary.

Once the Infraction Report has been issued, the Secretary will have an independent

2 Delivery will be achieved through the Contract Management System (CMS)
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investigation of the Infraction Report conducted and produce the Statement of Facts by a
person with no direct prior involvement with the matter.

3.3. Contractor's Response to the Infraction Report

The Contractor has the option, and is encouraged, to respond to the Infraction Report by
sending a written response to the Secretary (qualificationcommittee@ontario.ca) and a

copy to the Regional/Office Manager, within fifteen{15)-business-days Business Days of
the site meeting (or, if there was no site meeting, within fifteen{15})-business-days_
Business Days of the telephone call which-fellowedfollowing the courier or registered mail
delivery). The addresses-of ministry-staff-are-given-in-Appendixth—The-ministrymMinistry
requires that responses be factual and supported by documentation. A
Contractor/Service-Provider may make a request, including supporting rationale, to the
Secretary to grant additional time to provide the eentractor’sContractor’s optional written
response to the Infraction Report. The Secretary will normally grant the request provided
the matter is not unreasonably delayed.

4. STATEMENT OF FACTS

The Secretary is responsible for the investigation of the incident(s) that led
to the issuing of the Infraction Report, and the preparation of a Statement of
Facts.

_The Statement of Facts summarizes the facts of the infraction as understood by the
Secretary.

The Statement of Facts and all accompanying documents isare provided to the
Contractor and the RegienmMinistry’s iissuing oeffice with an invitation to review and
provide comments and supporting facts or documents. Any comments must be received,
in writing, by the Secretary within the period specified in the covering letter (not normally

less than ten{10)-business-days10 Business Days).
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The Statement of Facts, the comments from the eentracterContractor and the comments
from the appropriateregion mMinistry’s iissuing oeffice are to be presented to the
Committee.

The Contractor may request a formal extension to the review period. The Contractor may
submit a request to the Secretary, prior to the due date of the response, with justification
as to why more time is required for the response. The Secretary will review the request;
and based on the information provided by the Contractor to support the request, will
either grant an extension, detailing the duration of the extension, or deny the extension.
The ministrymMinistry will not unreasonably deny a Contractor’s request for an extension
to the time giving consideration to the information provided by the Contractor and the
nature and complexity of the matter as well as the risk of unreasonable delay.

The Statement of Facts, Infraction Report, Contractor Response, RegienalmMinistry’s
Response and all accompanying/supporting documents provided to the Committee will
also be provided to the Contractor and Regional/Office ManagerMTO’s iissuing oeffice,
including changes or additions made prior to being presented to the Committee.

5. ROLE OF QUALIFICATION COMMITTEE

All Infraction Reports are considered by the Committee;and which will normally be
placed on the agenda for the next scheduled meeting following the deadline for the
receipt of responses to the Statement of Facts.
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final docision.
For details about the roles and responsibilities of the Qualification Committee, refer to the

latestpublishedlatest published version of the Qualification Committee Procedures.

6. REFERENCE DOCUMENTS

The following documents are available on the mMinistry’'s TechPubs site:

. Qualification Procedures for Contractors — Policy and Guidelines
) Quallification Procedures for Contractors - Supplement for Area Maintenance
(AM) Classification of Work
Qualification Committee Procedures
Procedures for Processing the Contractor Pre-Qualification Exclusion
s Contractor Performance Rating Manual
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